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Pubilic Law

An Introduction to Part
3 of the Children and
Families Act 2014

The Children and Families Act 2014 has been described as the biggest reform to child welfare legislation in
30 years. It includes changes to special educational needs, health and social care and will affect all children
and young people with special educational needs under the age of 25.

What is an Education, Health and Gare Plan, or EHC Plan?
Under the new Act, statements of special educational needs for children
in schools and learning difficulty assessments for young people in further
education and training, will be replaced with a single combined Education,
Health and Care Plan {EHC plan). An EHC plan will cover children and young
people from birth to aged 25 and will include information about health and
social care needs as well as special educational needs in one single document.

This will extend the current age of efigibility for those with a statement of
SEN and still in education from 16 to 25. EHC plans must be prepared
and maintained by the local autherity and include annual reviews, re-
assessments and education otherwise than at school as befora.

What are the other changes under the new system?
Under the new Act there is an emphasis on:

» wishes and feelings and participation in decision-making

s aspirations and goals and improving cutcomes for children and young
people and transition through to aduithcod

* joint planning / commissioning of services

Some of the other key changss include:

* School action and school action plus will be abolished and replaced
with SEN support which will extend to colleges and sixth forms.

» The new scheme will cover academies, independent schools end colleges
and institutions must admit pupils where named in the EHC plan.

* The timescale for completion of the assessment process for issuing
a final EHC plan is 20 weeks instead of the current 24 weeks for a
statement.
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* The First Tier (Special Educational Needs and Disability) Tribunal
can consider appeals up to the age of 25 but mediation must be
considered before making an appeal.

* Personal budgets must be made available for SEN education
provision along with a right to request direct payments.

In addition, each local authority must publish a Local Cffer which sets
out in ane place information about provision they expect to be available
across education, health and social care for children and young people
in their area who have SEN ar are disabled.

When will the changes be introduced?

From 1 September 2014 no new assessments for statements or learning
difficulty assessments will be offered by local authorities. All new requests
for an assessment from this date will be considered under the new
legislation and those requiring support will receive it through an EHC plan.
The reformed mediation and appeals process, and the option of a persenal
budget for those with an EHC plan will elso be available from this date.

Children and young people with existing statements and learning difficulty
assessrments will begin to transfer to the new system in accordance with
the transitional arrangements put in place by each local authority. This
will be set out in their Local Transition Plan.

The legal force of statements and learning difficulty assessments will not
be withdrawn until all children and young people have completed the
transition to EHC plans, This will be September 2016 for learning difficulty
assessments and September 2018 for statements.
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Key Definitions under
Part 3 of the Children and
Families Act 2014

This factsheet aims to help you understand some of the key definitions under the new Act. It is imporant
to note that many of the definitions, such as “special educational needs” have not changed under the new
system. The requirement to have special educational needs remains the gateway to accessing support and

services under Part 3 of the new Act.

It is essential that you understand the key legal definitions which will be
applied:

Special educational needs
Special educational provision
Disability

Healthcare provision

Social care provision

Young person

Special educational needs

Section 20 of the Children and Families Act 2014 states that a child or
young person has Special Educational Needs if they have a learning
difficulty or disability which calls for special educational provision to be
made for him or her.

A child of compulsory school age or a young person has 2 learning
difficulty or disability if he or she:

= has a significantly greater difficulty in learing than the majority of
others of the same age, or

* has a disability which prevents or hinders him or har from making use
of facilities of a kind generally provided for others of the same age in
mainstream schools or mainstream post-186 institutions.

A child undsr compulsory schoal age has special educational needs if
he or she is likely to fall within the definition abhove when they reach
compulsory school age or would do so if special educational provision
was not made for them.

Difficulties related solely to learning English as an additional language are
not SEN. When identifying and assessing SEN for children and young
people whose first fanguage is not English, it is important to consider
carefully whether any delays in learning or development are related to
lsarning English as an additional language or if it arises from SEN or
disability.

Special educational provision
Section 21 of the Act defines Special educational provision for children
over two and young people as:

“aeducational or training provision that is additional to, or different from,
that made generally for others of the same age in -

mainstream schools in England,

maintained nursery schools in England,

mainstreamn post-186 institutions in England, or

places in England at which relevant early years education is provided.

Special educational provision for a child aged under two means
educational provision of any kind.

Disability
The definition of disability is set out in section 6(1} of Equality Act 2010,
which states that a person {P) has a disability if:

a) P has a physical or mental impairment, and
b} the impairment has a substantial and long-term adverse sffect on P's
ability to carry out normal day-to-day activities,
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Further detail in relation to this definition of disability is provided in schedule
1 to the EA 2010. Paragraph 6(1) of schedule 1 states 'Cancer, HIV
infection and multiple sclerosis are each a disability’. This means that the
person with one of these diagnosis is protected by the Act effectively from
the point of diagnosis and does not have to demonstrate the impairment
has a substantial and long term effect.

Healthcare and Social care provision

Section 21 defines Health care provision as the provision of nealth cars
services as part of the comprehensive health service in England continued
under section 1{1) of the National Health Service Act 20086.

Social care provision means the provision made by a local authority in the
exercise of its social services functions.

Health care provision or social care provision which educates or trains a
child or young person is to be treated as special educational provision
(instead of health care provision or social care provision}. The terms
‘educates’ and 'trains’ are not defined in the Act and so take their ordinary
English meaning. Whether provision ‘educates’ or ‘trains’ a particular child
will be decided on the facts of each individual case.

Young Person
Section B3 of the Act defines a “young person” as a person over
compulsory school age but under 25.

The glossary to the SEND Code of Practice states that a child is of
compulsory school age untll the last Friday of June in the year in which
they become 18, provided that their 16th birthday falls befors the start of
the next schook year.

The distinction between a child and young person is important, as the
Children and Families Act 2014 gives significant new rights directly to
young pecple once they reach the end of compulsory scheol age. The
SEND Code of Practice states that when a young person reaches the
end of compulsory school age, local authorities and other agencies should
normally engage directly with the young person rather than their parent,
ensuring that as part of the planning process they identify the relevant
people who should be involved and how to involve them.

Chapter 8 of the Code of Practice sets out in detail how some decision-
making rights transfer from parents to young people at this stage and
the role families will continue in supporting a young person with SEN.
Most young people will continue to want, or need, their parents and other
family members to remain involved in discussions and decisions about
their future.

Under section 80 of the Children and Families Act and Regulations 64
and 65 of the SEN and Disability Regulations, the parent of a young
person who lacks capacity (or their formal representative, if one has
been appointed by the court) will be able to take decisions for that young
person.
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This gives parents a much greater level of control over certain decisions
for young people than is set out under the Mental Capacity Act. Under
the Mental Capacity Act 2005, where a young person lacks capacity,
decisions are made In their ‘best interests’ which requires that parents
are consulted and involved in decision making but do not have legal
authority to make decisions on their behalf unless formally appointed
as deputy.

Further informatfon on decision-making and young people is set cut in
the ‘preparing for adulthood’ factsheet.
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Duties on Schools

The Children and Families Act 2014 sets out specific duties on schools in relation to identifying and supporting
all children with special educational needs whether or not they have an Education, Health and Care Plan.

This factsheet aims to provide an overview of the key duties which apply
to schools which are set out in the Act and the Special Educational
Needs and Disability Regulations 2014. They are as follows:

+ Co-operation and Assistance - Section 29 of the Act places specific
duties on governing bodies to co-operate with each responsible local
authority, and each responsible local authority must co-operate with
their partners, in the exercise of their functions.

+ Children with SEN in maintained nurseries and mainstream
schools: Section 35 of the Act provides that those concerned with
making special educational provision for the child must secure that
the ¢hild engages in the activities of the school together with children
who do not have special educational neads. This duty applies only in
s0 in so far as is reasonably practicable and is compatible with:

» the child receiving the special educational provision called for
by his or her special educational needs — for example, they may
require 1:1 or small group work which takes them away from
other children for a specific period;

» the provision of efficient education for the children with whom
he or she will be educated (this exception is to be narrowly
interpreted and should not be used as a general ‘get out
clause’), and

¢ the efficient use of resources

» Using best endeavours to secure special educational provision:
Section 66 of the Act imposes duties on schools and other institutions
to use their best endeavours to secure that the special educational
provision called for by the pupil's or student’s special educational
needs is made. This requires schools and other institutions to do
everything possible to make sure that pupils and students have their
educational nesds met — but is not an absolute duty to do so in all
circumstances.

SEN co-crdinators: Secticn 67 of the Act requires all mainstream
schools and maintained nursery schools to designate a member of
staff at the school {te be known as the “SEN co-ordinator”) as having
responsibility for co-ordinating the provision for pupils with special
educational needs.

Informing parents and young people: where a child or young
person is receiving special educational needs provision at maintained
school, 2 maintained nursery school, an Academy school, an
alternative provision Academy or a pupil referral unit and there is
no EHC plan in place, Section 68 of the Act requires the school to
infarm the child's parent or the young person that special educational
provision is being made for the child or young person.

SEN information report: Section 69 requires the governing bodies
of maintained schools and maintained nursery schools and the
proprietors of Academy schools to prepare a report containing SEN
information. This must include information about:

+ the kinds of SEN that are provided for

+ policies for identifying children and young people with SEN and
assessing their needs, including the name and contact details of
the SENCO {mainstream schools}

+ arrangements for consulting parents of children with SEN and
involving them in their child's education

* arrangements for consulting young people with SEN and
involving them in their education

* arrangements for assessing and reviewing children and young
people’s progress towards outcomes. This should include the
opportunities available to work with parents and young peaple
as part of this assessment and review

* arrangements for supporting children and young pecple in
moving between phases of education and in preparing for
adulthood. As young pecple prepare for adulthood outcomes
should reflect their ambitions, which could include higher
education, employment, independent living and participaticn in
society
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» the approach to teaching children and young people with SEN

« how adaptations are made to the curricuium and the learning
envircnment of children and young pecple with SEN

e the expertise and training of staff to support children and young
people with SEN, in¢luding how specialist expertise will be
secured

* evaluating the effectiveness of the provision made for children and
young people with SEN

* how children and young people with SEN are enabled to engage
in activities available with children and young people in the school
who do not have SEN

= support for improving emotional and social development. This
should include extra pastoral support arrangements for listening
to the views of children and young people with SEN and measures
to prevent bullying

+ how the school involves other bodies, including health and social
care bodies, local authority support services and voluntary sector
organisations, in meeting children and young people's SEN and
supporting their families

» arrangements for handling complaints from parents of children
with SEN about the provision made at the school,

Equality and inclusion: paragraph 6.8 of the SEND Code of Practice
says that schools should regularly review and evaluate the breadth
and impact of the support they offer or can access.Schools must
co-operate with the local authority in reviewing the provision that is
available locally and in developing the Local Offer. Schools should
also collaborate with other local education providers to explore how
different needs can be met most effectively. They must have due regard
to general duties to premote disability equality.

Careers guidance for children and young people — paragraph
6.13 of the Code of Practice states that maintained schools and pupil
referral units must ensure that pupils from Year 8 until Year 13 are
provided with independent careers guidance. Academies are also
subject to this duty through their funding agreements.

Identifying SEN in schools — Paragraph 6.14 to 6.35 of the Code of
Practice states all schools should have a clear approach to identifying
and responding t0 SEN and should seek to identify pupils making less
than expected progress given their age and individual circumstances,
focusing on four broad areas of need:

e  Communication and interaction

» Cognition and learning

« Social, emotional and mental health difficulties
s Sensory and/or physical needs

Public Law

Where, despite the school having taken relevant and purposeful
action to identify, assess and meet the SEN of the child or young
person, the child or young person has not made expected progress,
the school or parents should consider requesting an Education,
Health and Care needs assessment. To inform its decision the local
authority will expect to see evidence of the action taken by the school
as part of SEN support.

* Involving parents and pupils in planning and reviewing progress
- Paragraphs 6.64 to 6.71 of the Code of Practice states that Schools
must provide an annual report for parents on their child's progress.
A record of the outcomes, action and support agreed through the
discussion should be kept and shared with all the appropriate school
staff. This record should be given to the pupil’s parents. The scheol's
management information system sheuld be updated as appropriate.

Unless stated otherwise, these duties apply 1o:

s mainstream schools;

* maintained nursery schools;

* 16 to 19 Academies;

» institutions within the further education sector;
* pupil referral units;

* glternative provision Academies.

There are separate factshests available on SEN Suppert and the duties
to support pupils with medical conditions and duties to disabled pupils
under the Equality Act 2010.

Further information regarding these duties can be found in Chapter 6 of
the SEN Code of Practice.
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The Education, Health and
Care Needs Assessments

This factsheet is aimed to provide you with an overview of the Education, Health and Care Needs Assessment
(EHC needs assessment) process and in particular to outline:

« when a local authority must carry out an EHC needs assessment,
including in response to a request

» who must be consulted and provide advice

» the statutory steps required by the process of EHC needs assessment
including timescales

Who can request an assessment?

The following pecple have a specific right under the Act to ask a local
authority to conduct an EHC assessment for a child or young person
aged between 0 and 25:

= the child's parent

* ayoung persen over the age of 16 but under the age of 25, and

* aperson acting on behalf of a school or post-16 institution {the SEND
Code of Practice states that this should be with the knowledge and
agreement of the parent or young person where possible).

In addition, anyone else can bring a child or young person who has {or
may have) SEN to the attention of the local authority, particularly where
they think an EHC needs assessment may be necessary. This could
include, for example, foster carers, health and social care professionals,
early years practitioners, youth offending teams or probation services,
those responsible for education in custody, school or college staff or
a family friend. This should be done with the knowledge and, where
possible, agreement of the child’s parent or the young person. Where a
child or young person has been brought to the [ocal authority's attention,
they must determine whether an EMC needs assessment is requirad.

There is a right to request an assessment up to the young person's 25th
birthday.

How does the local authority decide whether to secure an

EHC needs assessment?

Section 36 of the Children and Families Act 2014 provides that when
a reguest for an EHC needs assessment for a chitd or young person is
made, the local authority must determine whether it may be necessary
for special educational provision ta be made for the child or young person
in accordance with an EHC plan.

In reaching making this determination, the local authority must consult
the child’s parent or the young person as soon as practical after receiving
a request and notify the parent or young person that they have the right
to express views to the authority {orally or in writing) and submit evidence.

Where a local authority is considering whether to secure an EHC needs
assessment, it must alsc notify:

* the responsible CCG;

* the officers of the local autharity who exercise the local authority's
social services functions for children or young people with special
educational needs;

= in relation to a child, the head teacher of the school the child or if
the child receives education from a provider of relevant sarly years
education, the person identified as having responsibility for special
educational needs {if any) in relation to that provider;

+ in relation to a young person, the head teacher of the school or if the
young person is a student at a posi-16 institution, to the principal of
that institution.

The local authority must secure an EHC needs assessment for the child
or young persen if, after regard to the views of the parent or young
person and evidence submitted, the local authority is of the opinion that:

a} the child or young perscn has or may have special educational needs,
and

b) it may be necessary for special educational provision to be made for
the child or young person in accordance with an EHC plan.
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In refation to a young person over the age of 18, the local authority must
consicer whether he or she requires additional time, in comparison to the
maijority of others of the same age whe do not have special educational
neads, to complete his cor her education or training.

Paragraph 9.14 of the Code of Practice sets out factors which local
authorities must pay particular attention to when determining whether an
EHC needs assessment is required. These include:

= Academic attainment and rates of progress

+ Nature, extent and context of CYP's SEN

* [Evidence of action already being taken by placement

= Evidence that where progress has been made, only as a result of
additional intervention and support above usually provided

= FEvidence of physical, emotional and social development and health
needs

Local authorities may develop criteria or guidelines to help them decide
but must be prepared to depart from criteria where compelling reason to
do so. They must not apply a blanket policy to particular groups / types
of needs and must consider the child or young persons needs individually
and on their merits,

Where the local authority determines that it is not necessary for special
educational provision to be made in accordance with an EHC plan it must
notify the child’s parent or young person of;

* the reasons for the determination not to secure an EHC needs
assessment;

* their right of appeal

= the time limits for doing so;

* information concerning mediation,

* the availability of disagreement resolution services and information
and advice about matters relating to the special educational nesds of
children and young people.

The tocal authority is not required to secure an EHC assessment if the
child or young person has been assessed during the previous six months
although can do so if it considers necessary.

The local authority must make it determination regarding whether to
secure an EHC needs assessment within 6 weeks of the request subject
to exceptions outlined below.

The assessment process - who must provide advice?
Where the local authority secures an EHC neads assessment for a child
or young person, it must seek the following advice and information, on the
needs of the child or young person, and what provision may be required
to meet such needs and the outcomes that are intended to be achieved
by the child or young person receiving that provision:

* The child’s parent or the young person

* Manager, headteacher or principal of education institution

* medical advice and information frcm a health care professional
identified by the responsible commissioning body;

* psychological advice and information from an educaticnal
psychologist;

* advice and information in relation to sccial care;

* advice and information from any other person the local authority
thinks is appropriate;

¢ Any person the child’s parents or young person reasonably request
the local authority obtain advice from;

= Fram Year 9 onwards — advice to agsist with preparation for adulthood
and independent living’

* Where it appears that the chitd or young person is either visually or
hearing impaired or both, the school or placement should consult with
a persch who s qualified fo teach children or young pecple with visual
or hearing impairment before they provide their advice.

When the local authority is requesting advice, they must provide the
person or body with a copy of any representations made by the child’s
parent of the young persen and any evidence submitted.

Partners must respond within a maximum of 6 weeks of reguest although
there are exceptions to the time limits as outlined below.

The assessment process — principles underpinning co-

ordinated assessment and planning

Regulation 7 of the Special Educational Needs and Disability Regulations
2014 states that when securing an EHC needs assessment a local
authority must:

a) consult the child and the child's parent, or the young persen and take

into account their views, wishes and feelings;

consider any information provided to the local authority by or at the

request of the child, the child’s parent or the young persen;

¢) consider the information and advice cbtained;

engage the child and the child’s parent, or the young person and

ensure they are able to participate in decisions; and

&) minimise disruption for the child, the child's parent, the young person
and their family.

b
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There is an emphasis in the SEND Code of Practice on ensuring all
assessments have a person centred approach and there is effective
co-ardination. Paragraph 9.22 states that the assessment and planning
process should:

+ focus on the child or young person as an individual

s gnable children and young pecple and their parents to express their
views, wishes and feelings

= enable children and young people and their parents to be part of the
decision-making process

= hg easy for children, young people and their parents or carers to
understand, and use clear ordinary language and images rather than
professional jargon

= highlight the child or young person’s strengths and capabilities

* enable the child or young person, and those that know them best
to say what they have done, what they are interested in and what
outcomes they are seeking in the future

» tailor support to the needs of the individual

* organise assessments to minimise demands on families

» bring together relevant professionals to discuss and agree together
the overall approach, and
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* deliver an outcomes-focused and co-ordinated plan for the child or
young person and their parent
* support and encourage the involvement of children, young peopie and
parents or carers by:
« providing them with access to the relevant information in
accessible formats
= giving them time to prepare for discussions and mestings, and
¢ dadicating time in discussions and msetings to hear their views

In addition, the local authority must not seek any of the advice referred to
above if such advice has previously been provided for any purpose and
the person providing that advice, the local authority and the child’s parent
or the young person are all satisfied that it is sufficient for the purposes of
an EHC needs assessment,

When securing an EHC needs assessment the local authority must
also consider whether the child's parent or the young person requires
any information, advice and suppert in order to enable them to take part
effectively in the EHC needs assessment, and if it considers that such
information, advice or support is necessary, it must provide it.

Timescales

If a local authority decides, following an EHU needs assessment, not to
issue an EHC plan, it must inform the child's parent or young person within
a maximum of 16 weeks from the request for an EHC needs assessment.

Where the local authority decides to issue an EHC plan, the child's parent
or young person must be provided with a draft plan and given 15 days to
provide their views.

The entire process of EHC needs assessment and EHC plan development,
from the point when an assessment is requestec (or a child or young
person is brought to the local authority’s attention) until the final EHC plan
is issued, must take no more than 20 weeks.
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Where there are exceptional circumstances, it may not be reasonable to
expect local authorities and others partners to comply with the time fimits
above. The Special Educational Needs and Disability Regulations 2014
set out specific exemptions. These include where:

+ the local authority has requested advice from the head teacher or
principal of a school or post-16 institution during a period beginning
one week before any date on which that school or institution was
closed for a continuous period of not less than 4 weeks from that date
and ending one week before the date on which it re-opens;

+ exceptional personal circumstances affect the child, the child's parent,
or the young person during the time period; or

* the child, the child's parent, or the young person, are absent from the
area of the authority for a continuous period of not less than 4 weeks
during the time period referred to in paragraph.

Chapter 9 of the SEND Code of Practice provides further information on
the statutory assessment process. A separate factsheet is available on
EHC plans,
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The Education, Health and
Care Plan

Following on from our factsheet on the EHC needs assessment process, this factsheet provides further
information on Education, Health and Care Plans (EHC plans) including:

* Deciding whether to issue an EHC Plan.

= Writing an EHC Plan.

+ The contents of an EHC Flan

= The draft EHC Plan

+ Requests for a particular school, college or other institution
* Finalising and maintaining the EHC Plan

Deciding whether to issue and EHC Plan

Section 37 of the Children and Families Act states that a local authority
miust issue an EHC plan where, in the light of an EHC needs assessment,
it is necessary for special educational provision to be made for a child or
young person in accordance with an EHG plan.

Paragraph 9.54 and 9.55 of the Code of Practice sets out the factors
which local authorities should consider when deciding whether to issue
a plan. These include:

= the child or young parson’s SEN and the special educational provision
made for the child or young person and whether:

» the infermation from the EHC needs assessment confirms the
information available on the nature and extent of the child or
young person's SEN prior to the EHC needs assessment, and
whether

= the special educational provision made prior to the EHC needs
assessmant was well matched to the SEN of the child or young
person

= Where, despite appropriate assessment and provision, the child or

young person is not progressing, or not progressing sufficiently well,

the local authority should consider what further provision may be
needed. The local authority should take into account:

= whether the special educational provision required to meet the

child or young person's needs can reascnably be provided from

within the rescurces normally available to mainstream early years

providers, schools and post-16 institutions, or

¢ whether it may be necessary for the local autherity to make
special educational provision in accordance with an EHC plan.

Where a local autherity decides it is necessary to issue an EHC plan, it
must notify the child's parent or the young person and give the reasons
for its dacision. The local authority should ensure it allows enough
time to prepare the draft plan and complete the remaining steps in the
process within the 20-week overall time limit within which it must issue
the finalised EHC plan,

Key requirements when writing an EHC Plan

Paragraph 2,61 sets out the key requirements and principles which apply
to local authorities and those contributing to the preparation of an EHC
plan. These include:

» EHC plans should be clear, concise, understandable and accessible
and written so they can be understood by professionals in any local
authority

s EHC plans sheould be forward looking — for example, anticipating,
planning and commissicning for impertant transition peints in a child
or young person’s life, including planning and preparing for their
transition to adult life.

The contents of an EHC Plan

As a statutory minimum, EHC plans must include the following sections,
which must be separately labelled from each other using the letters
below. The sactions do not have 1o be in the order below and local
authorities may use an action plan in tabular format to include different
sections and demonstrate how provision will be integrated, as long as
the sections are separately labelted.
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Labisl | Section

The views, interests and

aspirations of the child and his or
her parents or the young persen.

The child or young person’s
special educational needs.

The child or young person’s
health needs which are related to
their SEN.

The child or young persen’s
social care needs which are
related to their SEN orto a
disability.

| Information o includa

Details about the child or young person’s aspirations and goals for the future
{but not details of outcomes to be achieved — see section above on outcomes for
guidance), When agreeing the aspirations, consideration should be given to the
child or young person's aspirations for paid employment, independent living and
community participation.

Details about play, health, schocling, independence, fnendships, further educatien
and future plans including employment (where practical)

A summary of how to communicate with the child or young person and engage
them in decision-making

The child or young person’s history

If written in the first person, the plan should make clear whether the child or young
person Is being quoted dirsctly, or If the views of parents or prafessionals are being
represented,

All of the child or young person’s identified special educational needs must be
specified

SEN may Include needs for heaith and social care prowision that are treated as
special educational provision because they educate or train the child or young
PErson.

The EHC plan must specify any health needs identified through the EHC needs
assessment which relate to the child or young person's SEN Some heaith care
needs, such as routing dental health needs, are unliksly to be related to SEN

The Clinicaf Commissioning Group (CCG) may also choose to specify other health
care needs which are not related to the child or young person’s SEN {for example,
a long-term condition which might need management in a special educational
setting)

The EHC plan must specify any social care needs identified through the EHC needs
assessment which relate to the child or young person’s SEN or which require
provision for a child or young person under 18 under section 2 of the Chronically
Sick and Disabled Persons Act 1970. See further factsheets 7 and 8 for more on
how the 1970 Act operates.

The local authority may also choose to specify other secial care needs which are
not linked to the child or young person’s SEN or to a disability This could include
reference to any child in need or child pretection plan which a child may have
relating to other family issues such as neglect Such an approach could help the
child and their parents manage the different plans and bring greater co-ordination
of services. Inclusion of information in relation to child protection plans must only
be with the consent of the child and their parents

Pubilic Law
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Label | Section Information to nclude
E The outcomes sought for the s A range of outcomes over varying timescales, covering education, health and care
child or the young person, as appropriate but recognising that it is the education and training outcomes nnly

that will determine when a plan 1s ceased for young people aged over 18 Therefore,
for young people aged over 17, the EHG plan should identify clearly which outcomes
are education and training outcomes

s A clear disiinction between outcomes and provisien. The provision should help the
child or young person achieve an outcome, it I1s not an outcome In #self.

= Steps towards meeting the outcomes.

s The arrangements for monitenng progress, including review and transition review
arrangements and the arrangements for setting and montoring shorter term targets
by the early years provider, school, college or other education or training provider

e Forward plans for key changes in a child or young person’s life, such as changing
schools, moving from children’s to adult care and/or from paediatric services to
adult health, or moving on from further education to adulthood.

e For children and young people preparing for the transition to adulthood, the
outcomes that will prepare them well for adulthood and are clearly linked fo the
achievement of the aspirations in section A

F The special educational provision ¢ Provision must be detalled and specific and should normally be quantified, for
required by the child or the example, in terms of the type, hours and frequency of support and level of expertise,
young person. Including where this support 1s secured through a Personal Budget

= Provision must be specified for each and every need specified in section B It should
be clear how the provision will support achievement of the cutcomes.

¢ Where health or social care provision educates or trains a child or young person, It
must appear In this section

= There should be clarity as to how advice and information gathered has informed the
provision specified, Where the local authonity has departed from that adwice, they
should say so and give reasons for it

o |n some cases, flexibility will be required to meet the changing needs of the child or
young person including flexibility in the use of a Persenal Budget.

= The plan should specify

 any appropriate facilities and equipment, staffing arrangements and currculum

e any appropriate modifications to the application of the National Currculum,
where relevant

« any appropriate exclusions from the applicaticn of the National Curriculum
or the course being studied in a post-16 setfing, in detail, and the provision
which it is proposed to substitute for any such exclusions in order to maintain
a balanced and broadly based curriculum

= where residential accommodation 18 appropniate, that fact

» where there is a Personal Budget, the outcomes to which 1t is intended to
coniribute (detail of the arrangements for a Personal Budget, including any
direct payment, must be included in the plan and these should be set out in
sechon J).
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H1

Section

Any health provision reasonably
required by the leaming
difficulties or disabilities which
rasult in the child or young
person having SEN.

Any social care provision which
must be made for a child or
young person under 18 resulting
from section 2 of the Chronically
Sick and Disabled Persons Act
1970 (CSDPA)

| Intormation to inchids

Where an Individual Health Care Plan 1s made for them, that plan should be included

Provision should be detalled and specific and shouid normaily be quantified, for
example, in terms of the type of support and who will provide it

It should be clear how the provision will support achievement of the outcomes,
including the health needs to be met and the outcomes to be achieved through
provision secured through a personal (health) budget

Clarity as to how advice and infermation gathered has informed the provision
specified

Health care provision reasonably required may include specialist support and
therapies, such as medical treatments and delivery of medications, occupational
therapy and physiotherapy, a range of nursing support, specialist equipment,
wheelchairs and continence supplies. It could include highly specialist services
needed by only a smalf number of children which are commissioned centrally by
NHS England {for example therapeutic prowision for young offenders in the secure
estats).

The local authonity and CCG may also choose to specify other health care provision
reasonably required by the child or young person, which 1s not linked to their
learning difficulties or disabilities, but which should sensibly be co-ordinated with
other services In the plan

Provision shoutd be detalled and specific and should normally be quantried, far
example, in terms of the type of support and who will provide it (including where
this 1s to be secured through a social care direct payment}

It should be clear how the provision will support achievement of the outcomes,
Including any provision secured through a Personal Budgst There should be clarity
as to how advice and information gathered has informed the provision specified

Section H1 of the EHC plan must specify all services assessed as being necessary
to meet the needs of a disabled child or young person under 18, under section 2
of the CSDPA. These services include

» practical assistance in the home

= provision or assistance in cbtaning recreational and educational facilities at
home and outside the home
assistance in traveling to facilities
adaptations to the home
facilitating the taking of holidays
provision of meals at home or elsewhere
provision or assistance in obtaining a telephone and any special equipment
necessary
» non-residential short breaks (included in Sectien H1 on the basis that the child

as well as his or her parent will henefit from the short break)

This may include services to be provided for parent carers of disabled children,
Including foliowing an assessment of their needs under sections 17Z0-17ZF of the
Children Act 1989.

Public Law
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Labe! | Section Intormation to nclude
H2 Any other social care provision Social care pravision reasonably required may include provision identified through
reasonably required by the early help and children in need assessments and safeguarding assessments for

fearning difficulties or disabilities children Section H2 must only include services which are not provided under Section

which result in the child or young 2 of the CSDPA For children and young people under 18 this includes residential

person having SEN. short breaks and services provided to children arising from their SEN but unrefated
to a disability. This should include any provision secured through a social care direct
payment. See chapter 10 for more information on children’s social care assessments

e Social care provision reasonably required will include any adult social care provision
to meet eligible needs for young people over 18 {set out n an adult care and
support plan) under the Care Act 2014

* The local authority may also choose to specify in section H2 other social care
provision reasonably required by the child or young person, which is not linked to
their learning difficulties or disabiliies This will enable the local authonty to include
in the EHG plan social care provision such as that governed by child in need o1 child
protection plans, or provision meeting eligible needs set out in an aduit care plan
where It 15 unrelated to the SEN but appropniate to include in the EHC plan

| Placement = The name and type of the school, mamtained nursery schoal, post-16 nstitution
or ather institution to be attended by the child or young person and the type of that
institution (or, where thie name of a school or other institution Is not specified in the
EHC plan, the type of schoal or other mstitution to be attended by the child or young
person}

= Thaese detalls must be included only in the final EHC plan, not the draft EHC plan
sent to the child’s parent or to the young person

J Personal Budget {including ¢ This section should provide detailed information on any Personal Budget that will be
arrangements for direct used to secure provision in the EHC plan
payments)

« |t should set out the arrangements in relation to direct payments as required by
education, health and social care regulations

* The special educational needs and outcomes that are to be met by any direct
payment must be specified

K The advice and information » The advice and information gathered during the EHC needs assessment must be
set out 1n appendices to the EHC plan. There should be z list of this advice and
informaiion

Note:

Where the child or young person is in or beyond year 9, the EHC plan
must also include {in sections F, G, H1 or H2 as appropriate) the provision
required by the child or young person to assist in preparation for adulthood
and independent living, for example, support for finding employment,
housing or for participation in society.
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The draft EHC Plan and requests for a particular school,

college or other institution

Before issuing the final EHC plan, child’s parents or the young person
must be sent plans in draft and given 15 days to make representations
including on particular school named.

When the local authority sends the draft EHC plan to the child's parent or
the young person the following apply:

* The local authority must notify the child's parent or the young person
that during this period they can request that a particular schoal or other
institution, or type of school or other institution, be named in the plan.
The draft plan must not contain the name of the school, maintained
nursery school, post-16 institution or other institution or the type of
school or other institution to be aftended by the child or young person
(see below).

* The local authority must advise the child’s parent or the young person
where they can find information about the schools and colleges that
are available for the child or young person to attend, for example
through the LLocal Offer.

* The local authority should also seek agraement of any Personal Budget
specified in the draft plan.

Where particular school is requested, the local autherity must consult with
governing body and relevant local authority if out of area.

The child's parent or the young person has the right to request a particular
school, college or other institution of the following type to be named in
their EHC plan:

* maintained nursery school

» maintained school and any form of academy or free school {mainstream
or special)

¢ non-maintained special school

= further education or sixth form college

» independent school or independent specialist colleges (where they
have been approved for this purpose by the Secretary of State and
published in a list available to all parents and young peopla).

Section 39 of the Children and Families Act 2014 provides that the local
authority must name the requested school or other institution in the EHC
plan names the school or other institution specified in the request, unless:
a) the school is unsuitable for the age, ability, aptitude or SEN of the child
or young person concerned, or
b) the attendance of the child or young persen at the requested school
or other institution would be incompatible with—
a, the provisicn of efficient education for others, or
b. the efficient use of resources.

In determining whether attendance would be incompatible with the
efficient use of resources, the LA must consider the cost to the public
purse generally when comparing the costs of the parents' requested
schoot with the LA's own provision. The Court of Appeal has recently
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confirmed in Haining v Warrington Borough Council [2014] EWCA Civ
398 that this includes the cost of non-educational expenditure, for
example social care provision and transport, in relation to both potential
placements.

Where a parent or young person does not make a request for a particular
nursery, school or college, or does so and their request is not met, the
local authority must specify mainstream provision in the EHG plan unless
it would be:

» against the wishes of the parent or young person, or
» incompatible with the efficient education of others.

Mainstream education cannot be refused by a local autherity on the
grounds that it is not suitable.

Where the local authority considers a particular mainstream place to be
incompatible with the efficient education of others it must demonstrate,
in relation to maintained nursery schools, mainstream schools or
mainstream post-18 institutions in its area taken as a whole, that there
are no reasonable steps that it, or the school or college, could take to
prevent that incompatibility.

Finalising and maintaining the EHC Plan

Section 14 of the Special Educational Needs and Disability Regulations
2014 provides that the finalised EHGC plan must be in the form of the draft
plan, or in & form modified in the light of the representations madse by the
child's parent or young person.

When sending a copy of the finalised EHC plan te the child's parent or
the young person, the local authority must notify them of:

a) their right to appeal matters within the EHC plan;
b} the time limits for doing so;
¢} the information concerning mediation
d) the availability of:
e disagreement resolution services; and
» advice and information about matters relating to the special
educational needs of children and young pecple.

Section 42 of the Children and Families Act provides that local authorities
must secure the specified special educational provision in the EHC plan.
If a local authority names an independent schoal or independent college
in the plan as special educational provision it must also mest the costs of
the fees, including any bearding and lodging where relevant.

The specific duties in relation to maintaining the health and social care
aspects of the plans are summarised in a separate factsheet.

Chapter  of the SEND Code of Practice provides further information on
EHC Plans.
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Health assessments and
duties

Under the Children and Families Act 2014, Clinical Commissioning Groups (“CCGs”) and other health bodies
are required to co-operate with the local authority in jointly commissioning services, ensuring there is sufficient
capacity contracted to deliver necessary services, drawing the attention of the local authority fo groups and
individual children and young people with SEN or disabilities, supporting diagnosis and assessment, and
delivering interventions and review. CCGs have a specific duty to arrange the health provision specified in a

child or young person’s Education, Health and Care Plan

Health services for children and young people with SEN or disabilities
include those provided by paediatricians, psychiatrists, nurses and
allied health professionals such as occupational therapists, speech
and language therapists, habilitation trainers, physictherapists and
psychologists.

The health commissioning duty

CCGs have a duty under Section 3 of the NHS Act 2006 1o arrange
health care provision for the people for whom they are responsible to
meet their reasonable health needs.

In addition Section 42 of the Children and Families Act 2014 creates a
legal duty on the CCG to ensure that health care provisicn specified in
the EHC plan is made available to the child or young person,

The joint arrangements underpinning the plan will include agreement
between the partners about their respective responsibilities for funding the
arrangements, to ensure that the services specified are commissioned.

Assessments of healthcare needs

The EHC plan must specify any health needs identified through the EHC
needs assessment which relate 1o the child or young person's SEN.
Some health care nesds, such as routine dental health nesds, are unlikely
to be related to SEN. The CCG may also choose to specify other health
care needs which are not related to the child or young person's SEN
{for example, a long-term condition which might need management in a
special educational setting}.

major change from the previous system.

In addition, each CCG will determine which services it will commission to
meet the reasonable health nesds of the children and young pecple with
SEN or disabilities for whom it is respongible. These services should be
described in the Local Cffer,

Relevant local clinicians, such as community paediatricians, will
participate in the development of the child's or young person's EHC plan,
advising on the child’s needs and the provision appropriate to meet them.

The health care provision specified in section G of the EHC plan must
be agreed by the CCG in time to be included in the draft EHC plan
sent to the child's parent or to the young person. As part of the joint
commissioning arrangements, partners must have clear disagreement
resolution procedures where thers is disagreement on the services to be
included in an EHC plan.

In addition, the Naticnal Framework for Children and Young People's
Continuing Care (DOH 2010) sets out the requirements for assessing
children with health needs and eligiblity for continuing healthcare.

The central requirements of the Framework including the following aims:

s make the child or young person and their family the focus of the
continuing care process and facilitate the provision of personalised
packages of care;

* cross organisational and inter-agancy boundaries, thus reducing the
possibility of fragmented care.
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At 4.1 the framewacrk states that:

‘A continuing care package will be required when a child or young person
has needs arising from disability, accident or iliness that cannct be met by
existing universal or specialist services alone.”

Where a child or young person requires services commissioned by multiple
organisations, the CCG is responsible for leading the continuing care
process, involving the local authority and other partners as appropriate
{paragraph 12).

Nominated children and young people’s health assessors are responsible
for ensuring that the assessment of a child or young person with possible
continuing care needs, and their families, takes place in a consistent and
open manner {paragraph 18).

During the assessment phase of the continuing care process, the following

should be considered:

+ the preferences of the child or young person and their family;

= holistic assessmant of the child or young person and their family,
including carer assessment; and

= reports and risk agsessments from the multidisciplinary team

The carer's assessment should consider the family capacity for resilience;
this relates to a famnily's ability to provide care for the child or young person.
The Framework recognises that parents or other primary carers need to
be supported to be skilled and confident in their caring, manage the risks
and ensure that quality of life is maintained for the family as a whole,

The decision-making phase usually involves a multidisciplinary, rmulti-
agency forum in which the forum or panel will make a decision as to
whather or not the child or young person has a continuing care need. The
Framework provides that a decision on the package of continuing care
that may be provided should not be budget or finance led: the primary
consideration should be supporting the child or young person’s assessed
needs {paragraph 34).

Transition to adult health services

The Code of Practice at paragraph 8.56 states that support to prepare
young peaple for good health in adulthood should include supporting
themn to make the transition to adult health services. A child with significant
health needs is usually under the care of a paediatrician. As an adult,
they might be under the care of different consultants and teams, Health
service and other professionals should work with the young person and,
where appropriate, their family, They should gain a good understanding
of the young person’s individual needs, including their learning difficulties
or disabillties, to co-ordinate health care around those needs and to
ensure continuity and the best outcomes for the young person. This
means working with the young person to develop a transition plan, which
identifies who will take the lead in co-ordinating care and referrals to other
services. The young person should know who is taking the lead and how
to contact them.
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For young people with EHC plans, the plan should be the basis for co-
ordinating the integration of health with other services.

Where young people are moving to adult health services, the local
authority and health services must co-operate, working in partnership
with each other and the young person to ensure that the EHC plan and
the cars plan for the treatment and management of the young person’s
health are aligned.

The CCG must co-operate with the local authority in supporting the
transition to adult services and must jointly commission services that will
help meet the outcomes in the EHC plan.

The Role of the Designated Medical / Clinical Officer

All CCGs must have a Designated Medical Officer (DMO) to support
the CCG in meeting its statutory responsibilities for children and young
people with SEN and disabilities.

The role of the DMO is to:

= act as a point of contact for local authorities, schools and colleges
when naotifying parents and local authorities about children and young
people they believe have, or may have, SEN or a disability, and when
seeking advice on SEN or disabilities;

* act as point of contact for local authorities, schools and colleges
seeking health advice;

s supporting schools with their duties to pupils with medical conditions

= gnsuring that assessments, planning and health support is carried out
within CCGs. The DMO would not routinely carry out the assessments
themselves but ensure they are done.

The person in this role should have appropriate expertise and links with
other professionals to enable them to exercise it in relation to children
and young adults with EHC plans from the age of C to 25 in a wide range
of educational institutions.
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Social care assessments
and duties: Children and
young people under 18

This factsheet provides an overview of the social care assessment and service provision process for disabled
children and young people under the age of 18 and how this links in with the EHG needs assessments and

planning.

Social care assessments and service provision

Local authorities have a duty under Section 17 of the Children Act 1989
to safeguard and promote the welfare of ‘children in need" in their area,
including disabled children, by providing appropriate services to them.
These services might include short breaks for parent carers, equipment
or adaptations to the home. The courts have held that local authorities
have to assess all children who are or may be ‘in need’ —so there is a
duty to assess any child who is or might be disabled {broadly defined).

Section 17 does not impose a duty to provide services to every individual
child 'in need'. However there is a duty to provide services to individual
disabled children under section 2 of the Chronically Sick and Disabled
Persons Act 1970. This duty arises where it is ‘necessary’ to provide
services to the child — a question that can only be answered once there
has been a proper section 17 assessment. In deciding whether support is
‘necessary’ alocal autharity is allowed to take into account its resources,
so that more children will get support when more money is available.
However there will be some cases where the needs are so great that
it is obviously ‘'necessary’ for the local authority to provide services no
matter how little money it has. Also, once a local authority accepts that
it is necessary to provide support under section 2 then it must fund a
sufficient level of services to actually meet the needs identified through
the assessment.

Following acceptance of a referral by the local authority children's social
care service, a social worker should lead a multi-agency assessment
under section 17 of the Children Act 1989. The purposes of social care
assessments are:

+ to gather important information about a child and family

s {0 analyse their neads and/or the nature and lavel of any risk or harm
being suffered by a child

s 1o decide whether the child is a child in need (section 17 of the
Children Act 1988) and/or is suffering significant harm {section 47 of
the Children Act 1989), and

= to provide support to address those needs to improve the child's
outcomes

The statutory guidance “Working Together to Safeguard Children 2013”
sets out the process for managing individual cases which are referred to
and accepted by children's social care.

All assessments should be child cenired, focused on outcomes,
transparent, timely and proportionate to the needs of each child, The
maximum timeframe for a social care assessment to conclude that a
decision can be taken on next steps is 45 working days from the point
of referral.

Where there is an EHC needs assessment, it should be a holistic
assessment of the child or young person’s education, health and social
care needs. EHC needs assessments should be combined with social
care assessments under section 17 of the Children Act 1989 where
appropriate.

If services are to be provided following an assessment there should be a
‘child in need plan' which sets out who is going to do what, where and
when to help the child.
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Interface with EHC Plans

Local autherities with their partners should develop and publish local
protocols for assessment which should sel out how the needs of disabled
children will be addressed in the assessment process and clarify how
statutory social care assessments will be informed by and inform other
specialist assessments including EHC needs assessments leading to an
EHC plan.

If a local authority determines following assessment that a disabled child
needs support under Section 17, it must first consider whether such
support is of the type outlined in Section 2 of the Chronically Sick and
Disabled Persons Act (CSDPA) 1970, These services include:

* practical assistance in the home

+ provision or assistance In obtaining recreational and educational
facilities at home and outside the home

* assigtance in traveling to facilities

» adaptations to the home

» facilitating the taking of holidays

* provision of meals at home or elsewhere

= provision or assistance in obtaining a telsphone and any special
equipment necessary

* non-residential short breaks

Where it is, the local authority must provide that support and the provision
must be included in section H1 of the EHC plan if it accepts that the
support Is 'necessary’ to meet the child’s needs.

Alt other sacial care services, including services provided under section
17 of the Children Act should be included in Section HZ of the EHC plan.
Most typically, this will cover overnight short breaks.

EHG plan reviews should be synchronised with social care plan reviews.

Where a local authority has been providing children's social care services
o a young person under the age of 18, and they have an EHG plan
in place, local authorities can centinue to provide these services on the
same basis after the age of 18.The local authority retains discretion over
how long it chooses to provide these services, so long as an EHC plan
remains in place,
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It is important to note that paragraph 9.35 of the Code of Practice
states that where particular services are assessed as being needed,
such as those resulting from statutory social care assessments
under the Children Act 1989 or adult social care legislation, their
provision should be delivered in line with the relevant statutory
guidance and should not be delayed until the EHC plan is complete.

For social care, help and support should be given to the child
and family as soon as a need is identified and not wait until the
completion of an EHGC needs assessment.
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Social care assessments
and duties: Young people
over 18

Young people with SEN or disabilities over 18 may be eligible for adult social care services, regardless of
whether they have an EHC plan or whether they have been receiving services from children's social care

previously.

The Care Act 2014 and the associated requlations and guidance
set out the requirements on local authorities when young people are
approaching, or turn, 18 and are likely to require an assessment for adult
care and support. For those already recelving support from children's
services, the Care Act makes it clear that local authorities must continue
to provide children's services until adult provision has started or a
decision is made that the young person’s needs do not meet the eligibility
criteria for agult care and support foliowing an assessment.

Any adult social care provision required to meet eligible needs for young
pecple over 18 (as set out in an adult care and support plan} under the
Care Act 2014 should be included in section H2 of the EHC plan.

Adult Social Care Assessments under section 47 of the NHS and
Community Care Act 1990

The Care Act 2014 does not come into force until April
2015,

In the meantime, the existing law In relation 1o adult sccial care
assessments is set out in section 47 of the National Health Service and
Community Care Act 1880 ("NHSCCA 199C"), which creates a statutory
duty on local authorities to assess those who appear to be in need of
community care services.

Under section 47(1)(a}, an assessment must be carried out wherever
there is an appearance of need. Under section 47{1){), local authorities
must make a service provision decision to meet a need once assessed.

In accordance with the Supreme Court judgement in R (KM) (by JM) v
Cambridgeshire County Council [2013] UKSC 23, the local authority is
required to assess the individual’s presenting needs without taking into
account its resources and then go an to consider which of the individual’s
needs is eligible for support, in accordance with the local authority’s adult
soclal care policy and the current Prioritising Need Guidance (2010).

Having carried out an assessment under section 47(1)(a), section 47(1}
{b} requires that the authority decide whether the individual’s needs call
for the provision by them of any services.

A lawful assessment when completed should record all presenting
needs, record the unmet needs and each identified need should be
clearly identified within the terminclogy originally from the FACS guidance
of being "low’, ‘moderate’, ‘substantial’ or “critical’, and thersfore whether
the authority accepts that it falls within its current policy as being a need
that it is obliged to meet.

Duty to meet ‘eligible’ needs

Section 2 of the Chronically Sick and Disabled Persons Act 1970
imposes a duty to provide services if, subsequent to the assessment of
an individual's needs, a local authority considers it ‘necessary’ to provide
such services in order to meet a person's neesds. This duty is mirrored in
the Care Act 2014 from April 2015. The CSDPA 1970 currently works in
the same way for children and adults and will remain the duty applicable
to children even after the Care Act comes into force.
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In deciding whether support is ‘necessary’ a local authority is allowed
to take into account its resources, so that more adults will get support
when more monegy is available. A local autherity does this by adopting
one of the four bands from the statutory guidance — ‘cittical’, 'substantial’,
'moderate’ or 'low’ as the threshold for eligibility. There will be some cases
where the needs are so great that it is obviously 'necassary’ for the local
authority to provide services no matter how little money it has - these
will be adults with ‘critical’ needs. Also, once a local authority accepts
that it is necessary to provide support under section 2 then it must fund
a sufficient level of services to ‘actually meet the needs identified through
the assessment

The current guidance on eligibility criteria for adult social care is called
‘Prioritising need in the context of Putting People first: A whole system
approach to eligibility for social care’ (Pricritising Need).

Personal budgets

To help support personalisation of care services, local authorities now
produce & ‘personal budget' in order to allow the service user to identify
how much monay is available to meet their eligible needs, and often 1o
purchase services themselves 1o meet these needs.. This is usually in the
form of direct payments, made under section 57 of the Health and Social
Care Act 2001.

Direct payments

Where a local authority has decided under s4/ NHSCGA 199C that
a person’s needs call for the provision of community care services,
in most circumstances they will be required to offer a cash sum as a
‘direct payment’ to the person (or a representative if they lack capacity)
to purchase the services rather than providing services themselves or
arranging them through a third party ('commissioning’).

The armount of the direct payments provided to an individual must meet
the reasonable cost of secring the services which that individual has been
assessed as needing. This means a direct payment “should be sufficient
1o enable the recipient lawfully to secure a service of a standard that the
council considers reasonable to fulfil the needs for the service to which the
payment relates” (Department of Health, Guidance on direct payments,
England 2009 (as amended), para 111}

Transition to adult social care

Once the Care Act 2014 comes into force, the local autherity must carry
out an adult care transition assessment where there is significant benefit to
a young person of their carer in doing so and they are likely to have needs
for care or support after turning 18.

Further information regarding transition assessments is provided in a
separate factsheet entitled “Preparing for adulthood”
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Assessments under the Care Act 2014

The duty in the Care Act 2014 from April 2015 to assess adults in need is
triggered by the appearance of need and arises regardless of the ‘level’
of those needs or the person’s financial resources.

The assessment must have specific regard to the ‘well-being criteria’
under the Care Act and must involve the adult and any carer. This
includes personal dignity, physical and mental health and emotional
well-being; protection from abuse and negtect; control over day-to-
day life; participation in work, education, training or recreation; social
and economic well-being; domestic, family and personal relationships;
suitability of living accommodation; and ‘the individual's contribution to
society'.

When discharging any obligation under the Care Act 2014, including
when carrying out assessments and providing services, the local
authority must have regard to:

¢ the individual’s views, wishes, feelings and beliefs;

s the need to prevent/ delay the development of nesds for care and
support;

» the need to make decisions that are not based cn stereotyping
individuals;

* the importance of individual's participating as fully as possible
in relevant decisions {including provision to them of necessary
infermation and support);

= the importance of achieving a 'balance between the individual’s
wellbeing and that of any friends or relatives who are involved in
caring for the individual’;

+ the need to protect pecple from abuse and neglect;

= the need to ensure that restrictions on individual rights /freedoms be
kept to the minimum necessary.

Decisions as to whether an individual is eligible for support following an
assessment will depend upon their needs satisfying a national eligibility
criteria,

Once an eligible need is identified, the local authority will then have a duty
to meet that need, subject 1o a financial assessment being imposad.
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Duties to parent carers
and carer’s assessments

The rights of parent carers to assessments and entitlement to support and services arise out of a number of
different regulations and statutory guidance, including under Part 3 of the Children Act 1989 and the Care Act

2014.

They key duties are autlined below.

It is important to note that some of these duties are not yet in force and
some of the existing duties will be repealed.

Duties to parent carers of children under the age of 18
Under the Children Act 1988, it has always been expected that an
assessment of a child ‘in need’ under section 17, including all disabled
children, will be ‘holistic' — so that it will take account of the needs of
other family members. Indeed ‘parenting capacity’ is one of three key
domains for a child 'in need’ assessment.

However parent carers alsc have rights to stand-alone assessments and
new rights to services under the Children and Families Act 2014.

Section 97 of the Children & Families Act 2014 amends the Children Act
1989 {by adding s172D to s17ZF) to require local authorities to assess
parent carers on the appearance of need or where an assessment is
requested by the parent.

This is called a “parent carers needs assessment”.

Where requested, then the local autharity must assess whether that
parent has needs for support and, if s0, what those needs are. The
assessment must include an assessment of whether it is appropriate for
the parent to provide, or continue te provide, care for the disabled child,
in the light of the parent’s needs for support, other needs and wishes.

The assessment must also have regard to:

+ the well-being of the parent carer; and
« the need to safeguard / promote the weifare of the disabled child and
any other child for whom the parent carer has parental responsibility.

Following assessment, the local authority must then decide whether the
parent has needs for support; whether the disabled chiid for has needs
for support; and if so whether those needs could be met {wholly or partly)
by services under Children Act 1989, s17.

Services to be provided for parent carers of disabled children, including
following an assessment of their needs under sections 17Z2D-172ZF of
the Children Act 1989 can be included in Section H1 of the EHC plan, if
the child has one.

The new rights for parent's carers under the Children and Families Act
set out above are not yet in force.

In the meantime, parent carers still have a right to request a separate
assessment of their needs under Section 6 of the Carers and Disabled
Children Act 2000, where the carer:

a) provides or intends to provide a substantial amount of care on a
regular basis for ancther individual aged 18 or over; and

b) asks a local authority to carry out an assessment of his ability to
provide and to continue to provide care for the person cared for,

In these circumstances, the local authority must carry cut a carer's
assessment if it is satisfied that the person cared for is someone for
whom it may provide or arrange for the provision of community care
services.
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Carers assessments during Transition to adult social care
As part of transition planning, the needs of carers should also be assessed
or reviewed to explore the impact of changing circumstances on the carer.

Young people with SEN and disabled young pecple turning 18 or their
carers may becorne eligible for adult care services, regardiess of whether
they have an EHC plan or whether they have been receiving children's
social care services.

Under the Care Act 2014, the local authority must carry out an adult care
transition assessment where there is significant benefit to a young person
or their carer in doing so and they are likely to have needs for care or
support after turning 18.

Carer’s assessments for carers of adults over 18

Existing duties
Carers of adults over the age of 18 have rights to assessments and
support under the fallowing Acts:

* The Carers {Recognition of Services) Act 1995 — this gives carers o
right to a carer's assessment,

* The Carers and Disabled Children Act 2000 - this extends the rights
of carers to include rights to support services and to receive support
through direct payments and vouchers.

* The Carers (Equa Opportunities) Act 2004 - this Act introduced a legal
duty on local authorities to inform carers of their rights and requires
carers assessments 1o consider whether the carer works or wishes 1o
work and / or is undertaking or wishes to undertake, educate, training
or any leisure activity.

In order to be eligible for a carer's assessment under existing law, carers
must be providing substantial and regular care. This requirement will be
removed under the Care Act as explained below.

The Care Act 2014
Section 10 of the Care Act 2014 introduces key changes to the existing
rights of carers for young people over 18 to assessments:

» Carers no longer have to request an assessment to obtain one and
they must be completed by the local autherity on appearance of need.

= The carer no longer has to establish that they are providing substantial
care on a regular basis to qualify.

Instead, the only requirement is that the carer ‘may have needs for support
—whether currently or in the future'
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The assessment must consider:

s whether the carer is able / willing to provide and continue to provide
the care;

» the impact on the carers ‘well-being’ of their caring role;

« the outcomes the carer wishes in day-to-day lifs;

= whather the carer works or wishes to work (and / or} to participate in
education, training or recreation.

Local autherities must also consider whether the carer would benefit from
praventative services, information and advice. There will be a national
eligibility threshold to determine following the assessment whether the
carer has eligible needs. Where a carer is assessed as having an eligible
need, the local authority has a legal duty to meet those needs.

The new duties under the Care Act 2014 will come into ferce in April
2015.

Additional duties in the Local Offer

The local authority’s local offer must include a short breaks duty
statement giving details of the local range of services and how they can
be accessed, including any eligibility criteria (in accordance with the
Breaks for Carers of Disabled Children Regulations 2011}. The Local
Offer must also set out the support groups and others who can support
parent carers of disabled children and how 1o contact them,
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The Local Offer

All local authorities must publish by 1 September 2014 a Local Offer, setting out in one place information about
provision they expect to be available across education, health and socia! care for children and young people in
their area who have SEN or are disabled, including those who do not have Education, Health and Care (EHC)
plans. This duty stems from section 30 of the Children and Families Act 2014 and Part 4 of Special Educational

Needs and Disability Reguiations 2014.

The SEND Code of Practice states that the Local Offer has two key
puUrposes:

* To provide clear, comprehensive, accessible and up-to-date
information about the available provision and how to access it, and

s To make provision more responsive to local needs and aspirations
by directly involving disabled children and those with SEN and their
parents, and disabled young people and those with SEN, and service
providers in its development and review.

It should not simply be a directory of services and the process of
developing the Local Offer is intended to help local authorities and their
health partners improve provision.

Consulting on the Local Offer

In accordance with Regulation 54 of the Special Educational Needs and
Disability Regulations 2014 when preparing and reviewing its local offer,
a local authority must consult the following persons in its area:

= children and young people with special educational needs and the
parents of children with special educational needs;

+ children and young people with a disability, and the parents of ¢hildren
with a disability;

« the governing bodies and proprietors of maintained schools,
maintained nursery schools, Academies, post-16 institutions, non-
maintained special schools, and pupil referral units;

* the advisory boards of children’s centres;

* the providers of relevant early years education;

= the youth offending teams that the authority thinks have functions in
relation to children or young people for whom it is responsible;

= any other person that makes special educational provision for a child
or young person for whom it is responsible and those who provide
advice in relation to making that provision;

* persons who make provision to assist children and young peopla in
preparation for adulthoed and independent living;

s jts officers who exercise functions relating to education, training or
social services functions for children and young people with special
educational needs and disability and in preparation for adulthood and
independent Iving;

» Ralevant NHS trusts, NHS foundation trusts, Health Boards and
health and wellbeing boards

+ such other persons as it thinks appropriate.

In addition, when preparing and reviewing its local offer, & local authority
must also consuit any bodies specified above that are not in the local
authority’s area, but which the local authority thinks are or are likely to
gither be attendad by children or young people for whom it is responsible;
or have functions in relation to children or young people for whom it is
responsible,

Invelvernent of children, their parents and young people in preparation
and review of local offer
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Regulation 55 provides that a local authority must consult children and
young people with special educational needs or a disability and the
parents of children with special educaticnal needs or a disability in their
area about:

= the services children and young people with special educational needs
or a disability require;

e how the information in the local offer is to be set out when published;

*  how the information in the local offer will be available for those people
without access to the Internet;

e how the information in the local offer will be accessible to those with
special educational needs or a disability;

* how they can provide comments on the local offer.

A local authority must seek commenits on the contents of the local offer,
the accessibility of information and how the local offer has been developed
or raviewed. These comments must be published atleast annually on
its website {in a form which does not identify the individual) along with
its response to those comments and any action taken or that the local
authority intends to take.

Local authorities and those who are required to co-operate with them
need also need to comply with their duties under the Equality Act 2010,
including when preparing, developing and reviewing the Local Offer. These
include the duty to make reasonable adjustments to improve accessibility
of information. There is a separate factshest available which looks at these
duties in more detail.

What must the Local Offer contain?

The Regulations and the SEND Code of Practice provide a framework on
the content of the local offer. Local authorities are able to go beyond this,
depending on local needs and consultation with children, young people
and parents.

The Local Offar must include provision in the local authority’s area. It must
also include provision outside the local area that the local authority expects
is fikely t¢ be used by children and young people with SEN for whom they
are responsible and disabled children and young people. This could, for
example, be provision in a further education college in a neighbouring area
or support services for children and young people with particular types of
SEN that are provided jeintly by local authorities. It should include relevant
regional and national specialist provision.

Regulation 53 states that a local authority must include the information
in Schedule 2 of the Regulations when it publishes its local offer. This
includes:

» SEN provision and training which the local authority expects to be
available in its area

* Provision that the local authority expects to be made outside of area

* Where the strategy prepared by the local authority under paragraph
1 of Schedule 10 to the Equality Act 2010(1) can be obtained

* Provision available in the local authority's area to assist children
and young people with special educational needs or a disability in
preparation for adulthood and independent living

* Health care provision for children and young people with special
educational needs or a disability that is additional to or different from
that which is available to all chikdren and young people in the area,

+ Social care provision for ¢hildren and young people with special
educational needs or a disability and their families including—

= services provided in accordance with section 17 of the Children
Act 1989;

» the arrangements for supporting young pecple when moving
from receiving services for children to receiving services for
adults;

« support for young people in planning and obtaining support to
assist with independent living;

» information and advice services made available in accordance
with section 4 of the Care Act 2014{3).

+ Transport arrangements for children and young people with special
educational needs or a disability

» Sources of information, advice and support in the local authority's
area

+ The procedure for making a complaint about any provision or service
set out in the local offer.

+ Information about any criteria that must be satisfied before any
provision or service set out in the local offer can be provided.

» Information about how to request an EHC needs assessment, and
the availability of personal budgets.

Under the Care Act 2014 local authorities must alsc provide an
information and advice service on the adult care and support system.
This should in¢lude information on types of care and support, local
provigion and how to access it, accessing financial advice in relation to it
and how to raise concerns. Local authorities must indicate in their Local
Offer where this information can be found.
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Paragraph 4.31 of the SEND Code of Practice states that the Local Offer
should cover:

= support available to all children and young pecple with SEN or
disabilities from universal services such as schools and GPs

* targeted services for children and young people with SEN or disabilities
who require additional short-term support over and above that
provided routingly as part of universal services

* specialist services for children and young pecple with SEN or
disabilities who reguire specialised, longer term support

Keeping the Local Offer under Review

Local authorities must keep their educational and training provision and
social care provision under review and this includes the sufficiency of that
provision.

Paragraph 4.19 of the SEND Code Practice states that local authorities
must keep their educational and training provision and social care
provision under review and this includes the sufficiency of that provision.
When considering any reorganisation of SEN provision decision makers
must make clear how they are satisfied that the proposed alternative
arrangements are likely to lead to improvements in the standard, quality
and/or range of educational provision for childran with SEN.

This requirement will be an important factor to consider when local
authorities and considering reorganisation of provision in crder to make
savings and cuts to services.

Transitional arrangements and implementation

The government have published aovice 1o local autherities titled
“Implementing a new 0 to 25 special needs system: LAs and partners:
Duties and timescales - what you must do and when” in July 2014,

This states that by 1 September 2014, local authorities must publish
an initial, accessible, local offer. This offer must have been developed in
partnership with children and young people with SEN or Disability and
their parents, and education, health and care partners. It should cover the
support available for those with and without EHC plans and from birth to
25 years, including SEN Support.

After 1 September 2014, local authorities must develop and improve the
local offer over time though regular review and consultation. During the first
year, local authorities should continue to build on their joint commissioning
arrangements with CCGs and invelving children, young people and their
families in strategic decision making.

Further information regarding the Local Offer can be found in Chapter 4 of
the SEND Code of Practice.
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Advocacy

The key provisions for advocacy are set out in the Code of Practice as follows:

* |n supporting chilcren, young people and parents to participate in
decisions, local authorities should consider whether young people
may require support in expressing their views, including whether they
may need support fram an advocate {(who could be a family member
or a professional) — see paragraph 1.10 and 8.11.

+ Some children and young people will require support from an
advocate (this could be a family member or a professional) to ensure
that their views are heard and acknowledged during the process of
assessment and production of an EHC plan to ensure the child or
young person is involved as far as possible. They may need support
in expressing views about their education, their health, the future
and how to prepare for it, including where they will live, relationships,
control of their finances, how they will participate in the community
and how they will achieve greater autonomy and independence.
Local authorities should ensure that children and young people
who need it have access to this support — see paragraph 9.25.

s (On contracting an effective disagreement resolution service, local
authorities should, where necessary, provide advocacy support to
help parents and young people take part in disagreement resolution
- ses paragraph 11.11

Independent Advocacy for young people undergoing
transition

Seaction 67 of the Care Act 2014 {in force from April 2015} provides that
local authorities must provide independent advocacy for young people
undergoing assessments, provided certain conditions are met.

The requirements to provide an independent advocate are that the
local authority considers that, were an independent advocate not to be
available, the individual would experience substantial difficult in doing one
or more of the following:
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* understanding relevant information;

+ retaining that information;

= using or weighing that information as part of the process of being
involved,

= communicating the individual's views, wishes or feelings (whether by
takking, using sign Janguage or any other means).

However, this duty doess not apply if the local authority considers that
there is another appropriate person, such as a family member, to
represent and support the individual for the purpose of facilitating the
individual's involvement, and who is not engaged in providing professional
paid care or treatment for the individual.

In deciding whether another person is appropriate, the local authority
must first consider whether the individual has capacity to consertt to
be represented and if they do, that they have provided consent. If the
individual lacks capacity to consent the local authority must be satisfied
that it is in the best interests of the individual ta be represented and
supported by that persan,

Where a local authority decided that the conditions above for the duty
to provide an independent advacate are met, they must arrange for
the independent advocate to be available to represent and support the
individual whilst local authority is:

* carrying out needs assessments

* carrying out carers assessmeants

= preparing and reviewing care and support plans
» carying out child's needs assessments

» carrying out carers assessments

Detailed guidance and regulations on independent advocates under the
Care Act 2014 will be published in due course.
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Consuitation Duties

Section 19 of the Children and Families Act sets out the key principles which all local authorities must have
regard to when exercising their functions under the Act. One of those key principles is:

“the importance of the child and his or her parent, or the young
person, parlicipating as fully as possible in decisions relating to the
exercise of the function concerned”.

One the ways which local autherities will ensure effective participation
and engagement will be through consultation.

The Act sets out specific duties on local authorities and their partners to
consult with children, their parents and young people in the development
and reviewing of the | ocal Offer and further information on the particular
requirements for consultation on the Local Offer are set out in a separate
factsheet.

The Act also provides that locat authorities must consult with children,
parents and young pecple in relation to:

» Considering whether an EHC assessment is necessary

* The contents of their EHC Plans

s When reviewing educational, training and social care provision

= When considering local priorities and outcomes as part of joint
commissioning arrangements

* When reviewing EHC plans and dsciding cn any changes to the
support and outcomes

= When considering ceasing to maintain an EHC plan

However, in addition to the specific duties to consult under the New
Act which are outlined abovs, local authorities and other public bodies
will often be under a general duty to consult with children and young
people with SEN or disabilities, their parents, and representative groups
such as Parent Carer Forums when they are taking decisions which
will impact upon children with SEN or disabilities. This might include
decommissioning a service, introducing a new policy or criteria, or
making cuts to services or budgets. This duty can arise where there has
been a past practice of consultation, where it would be unfair to make

the decision without consultation or where compliance with another duty,
for instance the Public Sector Equality Duty described below, requires
consultation to take place.

This factsheet is aimed to help you understand the legal duties on all
public bodies when they are consulting. If these processes are not
followed, the decisions may be open to a legal challenge.

Key Duties

Although as noted above a public body may not have to consult in
relation to every dacision, if your local authority chooses to consult, then
it must be carried out properly. The standard by which the lawfulness of
a consultation is measured does not change depending on whether the
public body had to consult or chose to do se itself.

The leading judgment regarding consultation is R v North and East Devon
Health Authority ex p Coughlan [2001] QB 213, and the key principles for
a lawful consultation are that:

* The consultation must be undertaken at a time when proposals are
still at a formative stage — meaning that the decision makers have an
open mind about the final decision ;

« |t must include sufficient reasons for particular proposals to allow
those consulted to give intelligent consideration and an intelligent
TESPONSE;

= Adequate time must be given for this purpose; and

s The responses to the consultation must be conscientiously taken
into account when the ultimate decision is taken. Importantly though
consultation is not negotiation — there is no duty on the public body
to do what consultees want as long as the responses are carefully
considered.
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In addition, where the public are consulted, the relevant documents must
be available to all and in a language that is clear and easily understandable.

NHS Trusts also have a duty {under 5242 of the NHS Act 2006} to consult
with users of health services about decisions affecting:

+ The planning and provision of services;

* The development and consideration of proposals for change in the
way those services are provided (if implernentation would impact on
the manner and range of services available};

» Decisions affecting how those services operate.

The same legal standards for lawful consultation described above apply to
NHS bodies and local authorities — indeed they apply to all public bodies.

in the event that it is found that a consultation has ot complied with one
of those core requirements, then the consultation can be found to be
unlawful and the decision made following such a process, quashed. This
could mean that the public body has to start its decision making again
from the beginning, However it is always up te the court to decide what
the fair and just ‘remedy’ would be in the event that it finds unlawfulness.

Public Sector Equality Duty

Section 149 of the Equality Act 2010 requires public bodies (including
local authorities and CCGs) to have ‘due regerd’ to the need fo promote
equality of opportunity for disabled people. In order to demonstrate they
have paid 'due regard’, focal authorities should ensure that they assess
the impact of decisions they take on disabled pecple. If local authorities
have not properly assessed the impact of the decision on disabled people
before they take the decision then this may leave them open to legal
challenge.

In addition, they should also consider whether disabled people should be
treated 'more favourably' than nondisabled people to achieve equality.

As part of the process of assessing impact, it may be necessary to consult
with disabled people, carers and other interested groups to make sure
that the decision makers have sufficient information to understand what
affect the proposals will have.

There are also separate consultation duties under the Mental Capacity Act
2005 which are set out in a separate factsheet.
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Information, Advice and
Support

Section 19 of the Children and Families Act sets out the key principles which all local authorities must have
regard to when exercising their functions under the Act. One of those key principles is:

“the importance of the chifd and his or her parent, or the young
person, being provided with the information and support necessary fo
enable participation in those decisions”

The provision of information, advice and support should be done through
a dedicated and easily identifiable service, and local authorities should
build on Parent Partnership Services (and any similar local services for
young people) to provide these services.

Legal Duties

The central duty to provide advice and intormation 1s 10 set out in section
32 of the Act and requires that local authorities must arrange for children
and young people for whom it is responsible, and the parents of children
for whom 1t is responsible, to be provided with advice and information
about matters relating to the special educational needs and disanilities
of the children or young pecple concerned.

The local authority must take steps to ensure that these services provided
are known 1o

* Parents of children in its area;

= Children in its area

* Young people in its area

* Head teachers, proprietors and principals of schools and post-16
institutions in its area

« (Other such persons as appropriate

There are also spacific duties to provide information, advice and support
in relation to the following parts of the new Act:

* Joint Commissioning arrangements — section 26(3) of the Act
provides that joint commissioning arrangements between a local
authority and its partner commissioning bodies must include
arrangements for considering and agreeing:

«  What advice and information is 1o be provided about education,
health and care provision;

* By whom, to whom and how such advice and information is to
be provided.

« Personal Budgets — regulation 3 of the Special Educational Needs
(Personal Budgets) Regulations 2014 provides that where a local
authority maintaing an EHC plan or is securing the preparation of
an EHC pian it must make arrangements for the provision of the
following information to be made available to the child's parent or
yOung person:

» The provision for which a personal budget may be available;

» Details of organisations that provide advice and assistance in
connection with perscenal budgets; and

» The conditions which must be met before direct payments rmay
be made.

* EHC needs assessments — regulation 9 of the Special Educational
Needs and Disability Regulations 2014 provides that when securing
an EHC needs assessment the local authority must consider whether
the child's parents or the young person reguires any information,
advice and support in order to enable them to take part effectively in
the EHC needs assessment, and if it consider that such information,
advice or support is necessary, it must provide it.
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» The Local Offer — this must contain details of how information,
advice and support can be accessed and how it is rescurced. Further
information regarding the Local Offer is set cut in a separate facitsheet.

Who can access information, advice and support?
Although many children will access information, advice and support
services via their parents, the local authority must also ensure that it is
possible for chilgren to access information, advice and support separately
from their parents.

Once a young person reaches 16, and subject to them having capacity,
certain rights transfer from the parents to the young person themselves,
However, Parents can still access information, advice and support on
behalf of, or with the young person.

In the event that there is disagreement between parents and the young
person, staff providing information, advice and support should work
impartially and separately with both the parents and the young person.

Young peaple must be provided with confidential and impartial information,
advice and support from staff who are trained to enable them to participate
fully in decisions, This should include support and advice to take up and
manage Personal Budgets, and IAS services should direct young people
to specialist support in relation to employment, independent living and
access to caresrs advice and advocacy where necessary. Separate
factshests on advocacy for young people and preparing for adulthood
are available.

How should information, advice and support be provided?
Local authorities must consider providing the following types of support:

» Signposting to additional sources of advice, information and support
that may be available;

» Individual casework and representation for those who need it which
should include support in meetings, contributing to assessments and
reviews;

* Help when things go wrong, including arranging or attending early
disagreament resolution mestings, supperting in managing mediation,
appeals, exclusions and complaints.

For 2 years the Independent Suppart Programme will have a role in
providing support throughout the EHC needs assessment and planning
process for children and families.

Local authorities should also provide key working support to provide
children, young people and parents with a single point of contact to help
ensure the holistic provision and ce-ordination of services and support.
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When designing information, advice and support services, local
authorities should take into account the following principles:

= The information, advice and support should be impartial and provided
at arm’s length from the local authority and CCGs;

» The information, advice and support offered should be free, accurate,
confidential and in formats which are accessible and responsive to
the needs of users

» Local authorities should review and publish information annually about
the effectiveness of the information, advice and support provided,
including customer satisfaction

s Staff providing information, advice and support should work In
parinership with children, young people, parents, local authorities,
CCGs and cther relevant partners

= The provision of information, advice and support should help to
promote independence and seli-advocacy for children, young people
and parents

« Staff providing information, advice and support should work with their
local Parent Carer Forum and other representative user groups to
ensure that the views and experiences of children, youny people and
parents inform policy and practice.

Non-statutory guidance on the development and delivery of IAS Services
has been developed by The National Parent Partnership Network and
can be found here -

http.//www.parentpartnership.org.uk/documents/parent-partnership-
services/quality-standards-for-services-providing-information, -advice-
and-support/

Further information in relation to local authorities’ duties to provide
impartial information, advica and support can be found in Chapter 2 of
the SEND Code of Practice: 0 to 25.
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Support for pupils with
Medical Conditions

Although a child or young person is required to have special educational needs in order to obtain an EHC needs
assessment and EHC plan and access support under Part 3 of the Children and Families Act, section 100 of
the Act (which falls under Part 5) places a duty on maintained schools and academies to make arrangements
to support pupils with medical conditions. This duty comes into force on 1 September 2014.

The government has published statutory guidance in April 2014 on
“Supporting pupils at school with medical conditions” and all schools are
required to have arrangements in place to support pupils with medical
conditions by 1 September 2014. In doing so they should ensure that
such children can access and enjoy the same opportunities at school as
any other child.

Individual Healthcare Plans
The statutory guidance also sets out detaled information as to what
should be set out within a pupils Individual Healthcare plans.

Individual healthcare plans will normally specify the type and level of
support required to meset the medical needs of such pupils.

Governing bodies should ensurs than plans are reviewed at least annually
or earlier if evidence is presented that the child's needs have changed.
They should be developed with the child’s best interests in mind and
ensure that the school assesses and manages risks to the child’s
education, health and social well-being and minimises disruption.

The guidance states that staff must not give prescription medicines or
undertake health care procedures without appropriate training which
should be updated to reflect any individual healthcare plans.

Key duties under the Guidance

There are a number of reguirements under the guidance which schools
must have regard to when putting in place support for pupils with
medical conditions. In particular governing bodies should ensure their
arrangements:

» take into account that many of the medical conditions that require
support at school will affect quality of life and may be life-threatening.

s give parents and pupils confidence in the school's ability to provide
effective support for medical conditions in school. The arrangements
should show an understanding of how medical conditions impact
on a child's ability to learn, as well as increase their confidence and
promote self-care. They should ensure that staff are properly trained
to provide the support that pupils need.

In addition, all schools must develop a policy for supporting pupils with
medical conditions that is reviewed regularly and is readily accessible to
parents and school staff. The pclicy must include:

= the procedures to be followed whenever a school is notified that a
pupil has a medical condition

+ the role of individual healthcare plans, and who is responisible for their
development, in supporting puplls at school with medical conditions

* arrangements for children who are competent to manage their own
health needs and medicines

s the procedures to be followed for managing medicines

+ what should happen in an emergency situation

* details of what is considered to be unacceptable practice {examples
are provided in the guidancs)

s how complaints may be made and will be handled concerning the
support provided to pupils with medical conditions

irwinmitchell
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The school should have a named person who has overall responsibility for
policy implementation.

Duties under the Equality Act 2010

Many children and young people with medical conditions will be disabled
and will benefit from having the 'protected characteristic’ of disability
under the Equality Act 2010. This means that they have a right not to be
discriminated against and can enforce a legal duty to make reasonable
adjustments on a wide range of bodies, including schools and other
providers of education.

This duty is not limited te schools and extends to all educational bodies
that a child or young person might attend who are required to make
adjustments to their policies and their premises and to provide auxiliary
aids and services to avoid young people with disabilities being placed at
a substantial disadvantage.

The duty requires those subject to it to anticipate the likely needs of
disabled learners and take steps that are reasonable to meet those
needs — with the cost of those reasonable steps to be met by the body
concerned.

A failure to make a reasonable adjustment amounts to unlawfui
discrimination and can be challenged in a court or Tribunal.

The reasonable adjustments duties require action in the following three
areas:

= where a policy (described in the Equality Act 2010 as a ‘provision,
criterion or practice’} puts a disabled persen at a substantial
disadvantage, the duty is to take such steps as it is reasonable to
have to take to avoid the disadvantage.

* where a physical feature puts a disabled person at a substantial
disadvantage, the duty is to take such steps as it is reasonable to
have to take to avoid the disadvantage.

* where a disabled person would, but for the provision of an auxiliary aid,
be put at a substantial disadvantage, the duty is to take such steps as
it is reasonable to have to take to provide the auxiliary aid.

This means that the education provider must undertake an assessment of
the young person's needs and what detriment is being caused to them by
the relevant policy or physical feature cr the failure to provide the relevant
aid.

In deciding whather an adjustment is reasonable, the educational body
can take into account the cost of the adjustment sought, the organisation’s
resources and size and the avallability of financial support.

Other duties under the Equality Act 2010 include a prohibition on
direct discrimination (refusing to provide a service because the person
is disabled} and on freating a person less favourably because of a
reason connected with their disability without justification (described as
‘discrimination arising from disability”).
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The Role of the Designated Medical / Clinical Officer

All CCGs must have a Designated Medical Officer {DMO} to support
the CCG in meeting its statutory responsibilities for children and young
people with SEN and disabilities.

The role of the DMC is to:

¢ act as a point of contact for local authorities, schools and colleges
when notifying parents and local authorities about children and young
people they believe have, or may have, SEN or a disability, and when
seeking advice on SEN or disabilities;

* act as point of contact for local authorities, schools and colleges
sesking health advice;

= supporting schools with their duties to pupils with medical conditions

= ensuring that assessments, planning and health support is carried ocut
within CCGs. The DMO would not routinely carry out the assessments
themselves but ensure they are dene.

The person in this role should have appropriate expertise and links with
other professionals 1o enable them to exercise it in relation to children
and young adults with EHC plans from the age of 0 to 25 in a wide range
of educational institutions.
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SEN Support — Early Years

Under the Children and Families Act, the current approaches of ‘early years action’ and ‘early years action
plus’ will be abolished and replaced with a graduated approach to identifying and supporting pupils and
students with SEN but who do not require an EHC plan, known as “SEN support”

This factsheet sets out the particular requirermnents and considerations for
SEN support in early years under paragraphs 5.36 to 5.60 of the SEND
Code of Practice.

It is important to note at the outset that governing bodies of maintained
nursery schools have a specific duty to use their best endeavours to
secure that the special educational provision called for by their pupils'
special educational needs is made. This duty applies particularly to
yaunyg children who do not have EHC Plans, as the local authority has
an absolute duty to secure ihe relevant special educational provision for
yaung children with Plans.

Key Principles and Duties

A key principle under the Code is that there should be no delay in making
any necessary SEN provision in early years as delay at this stage can
give rise to learning difficulty and subseguently to loss of self-esteem,
frustration in learning and to behaviour difficulties. The Code states that:

“Early action to address identified needs is critical to the future progress
and improved autcomes that are essential in helping the child to prepare
for adult life”.

Where an early years setting identifies a child as having SEN they should
work in partnership with parents to establish the support the child needs;

All settings should adopt a graduated approach with four stages of
action: assess, plan, do and review. In early years settings this means:

» Assess - in identifying a child as needing SEN support, the early
years practitioner, working with the setting SENCC and the child's
parents, will have carried out an analysis of the child’s needs. This
initial assessment should be reviewed regularly to ensure that support
is matched 10 need. Where there is little or no improvement in the
child's progress, more specialist assessment may be called for from
specialist teachers or from health, social services or other agencies
beyond the setting. Where professionals are not already working
with the setting, the SENCO should contact them, with the parents’
agreement.

¢ Plan - Where it is decided to provide SEN support, and having
formally notified the parents, the practitioner and the SENGO should
agree, in consultation with the parent, the outcomes they are seeking,
the interventions and suppart to be put in place, the expected impact
on progress, development or behaviour, and a clear date for review.
Plans should take into account tha views of the child. The support
and intervention provided should be selected to meet the outcomes
identified for the child, based on reliable evidence of effectiveness,
and provided by practitioners with relevant skills and knowledge. Any
related staff development needs should be identified and addressed.
Parents should be invoived in planning support and, whers
appropriate, in reinforcing the provision or contributing to progress at
home.

+ Do - The early years practitioner, usually the child’s key person,
remains respansible for working with the child on a daily basis. With
support from the SENCO, they should oversee the implementation
of the interventions or programmes agreed as part of SEN support,
The SENCO should support the practitioner in assessing the child’s
response to the action taken, in problem solving and advising on the
effactive implementation of support.
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* Review - The effectiveness of the support and its impact on the child’s
progress should be reviewed in line with the agreed date. The impact
and quality of the support should be evaluated by the practitioner and
the SENCO working with the child's parents and taking into account
the child’s views. They should agree any changes to the outcomes and
support for the child in light of the child’s progress and development.
Parents should have clear information about the impact of the support
provided and be involved in planning next steps.

This cycle of action should be revisited in increasing detail and with
increasing frequency, to identify the best way of securing geod progress.
At each stage parents should be engaged with the setting, contributing
their insights to assessment and planning. Intended outcomes should be
shared with parents and reviewed with them, along with action taken by
the setting, at agreed times.

Transition

SEN support should include planning and preparing for fransition, before
a child moves into another setting or school. This can also include a
review of the SEN support being provided or the EHC plan. To support
the transition, information should be shared by the current setting (in
agreement with parents) with the receiving setting or school.

Requesting an Education, Health and Care needs

assessment

Where, despite the setting having taken relevant and purposeful action
to identify, assess and meet the special educational needs of the child,
the child has not made expected progress, the setting should consider
requesting an Education, Health and Care needs assessment.

Funding for SEN support in the early years

Local authorities must ensure that all providers delivering funded early
education places meet the needs of children with SEN and disabled
children. In order to do this local authorities should make sure funding
arrangements for early education reflect the need to provide suitable
support for these children.

Early years providers should consider how best to use their resources to
support the progress of children with SEN,

www.irwinmitchell.com
To see a list of our offices please visit our website.
Inwin Michell LLP 1s a Imited Babfity partriarship registered in England & Wales, with number 0G343807. and is

authorised qulated by the Solici gulation Authnrity, Al Reottish cases wil be handlad by a separate
Scotiish legal practice, win Mitchal Sontland 1L, which Is ragulated by the Law Soriety of Seotiand,

I talk to Gepociatisl advlsor oy

all (A 028 1543

W Follow us on Twitter @irwinmitchell

EEo=

IInI:Il
N:'llglnu

Uh




Personal Legal Services

Pubilic Law

SEN Support - Schools

Under the Children and Families Act, the current approaches of ‘school action’ and ‘school action plus’ will be
abolished and replaced with a graduated approach to identifying and supporting pupils and students with SEN
but who do not require an EHC plan, known as “SEN support”

This factsheet sets out the particular requirements and considerations
for SEN support in schools under paragraphs 6.44 to 6.99 of the SEND
Code of Practice.

It is important to note that governing bedies of mainstream schools,
16 to 19 Academies, allernative provision Academies and pupil referral
units have a specific duty to use their best endeavours to secure that the
special educational provision called for by their pupils’ special educational
needs is made. This duty applies particularly to children who do not have
EHC Plans, as the local authority has an absolute duty to secure the
relevant special educational provisicn for children with Plans.

Key Principles and Duties

The Code of Practice states that where a pupil is identified as having
SEN, schools should take action to remove barriers to learning and put
effective special educational provision in place. This SEN support should
take the form of a four-part cycle through which earlier decisions and
actions are revisited, refined and revised with a growing understanding
of the pupil’s needs and of what supports the pupil in making good
progress and securing good cutcomes. This is known as the graduated
approach. It draws on more detailed approaches, more frequent review
and more specialist expertise in successive cycles in order to match
interventions to the SEN of children and young people.

«  Assess - in identifying & child as needing SEN support the class or
subject teacher, working with the SENCO, should carry out a clear
analysis of the pupil's needs. This should draw on the teacher’s
assessment and experience of the pupil, thelr previous progress and
attainment, as well as information from the school's core approach
to pupil progress, attainment, and behaviour. It should also draw on
other subject teachers’ assessments where relevant, the individual's
development in comparison to their peers and national data, the
views and experience of parents, the pupil's own views and, if
relevant, advice from external support services. Schools should take
seriously any concerns raised by a parent. These should be recorded
and compared to the setting’s own assessment and information on
how the pupil is developing. This assessment should be reviewed
regularly. In some cases, outside professionals from health or social
services may already be involved with the child. With the agreement of
the parents, these professionals should liaise with the school to help
inform the assessments.

* Plan - Where it is decided to provide a pupil with SEN support, the
parents must be formally notified, and the teacher and the SENCO
should agree in consultation with the parent and the pupil the
adjustments, interventions and support to be put in place, as wall
as the expected impact on progress, development or behaviour,
along with a clear date for review. All teachers and support staff
who work with the pupil should be made aware of their needs, the
outcomes sought, the support provided and any teaching strategies
or approaches that are required. This should also be recorded on the
school's information system.
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= Do - The class or subject teacher should remain responsible for
working with the child on a daily basis. Where the interventions involve
group or one-to-one teaching away frorm the main ¢lass or subject
teacher, they should still retain respensibility for the pupil. They should
work closely with any teaching assistants or specialist staff involved,
fo plan and assess the impact of support and interventions and how
they can be linked to classroom teaching. The SENCC should support
the class or subject teacher in the further assessment of the child’s
particular strengths and weaknesses, in problem solving and advising
on the effective implementation of support.

= Review - The effectiveness of the support and interventions and their
impact on the pupil's progress should be reviewed in line with the
agreed date. The impact and quality of the support and interventions
should be evaluated, along with the views of the pupil and their
parents. This should feed back into the analysis of the pupil's needs.
The class or subject teacher, working with the SENCO, should revise
the support in light of the pupil's progress and development, deciding
on any changes to the support and outcomes in consultation with
the parent and pupil. Parents should have clear information about the
impact of the support and interventions provided, enabling them to be
involved in planning next steps.

A school should always involve a specialist where a pupil continues
to make little or no progress or where they continue to work at levels
substantially below those expected of pupils of a similar age despite
evidence-based SEN support delivered by appropriately trained staff.
The pupil’s parents should always be involved in any decision to involve
specialists.

Where assessment indicates that support from specialist services is
required, it is important that children and young people receive it as quickly
as possible. Joint commissioning arrangements should seek to ensure
that there are sufficient services to mest the likely need in an area. The
Local Offer should set out clearly what support is available from different
services and how it may be accessed.

Requesting an Education, Health and Care needs

assessment

Where, despite the school having taken relevant and purposeful action
to identify, assess and meet the SEN of the child or young person, the
child or young person has not made expected progress, the schoel or
parents should consider requesting an Education, Health and Care needs
assessment. To inform its decision the local autherity will expect to see
evidence of the action taken by the school as part of SEN support.
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Funding for SEN support

All mainstream schools are provided with resources to support those with
additional needs, including pupils with SEN and disabilities. Most of these
resources are determined by a local funding formula, discussed with the
local schools forum, which is also applied to local academies. School
and academy sixth forms receive an allocation based on a national
funding formula.

Schools have an amount identified within their overall budget, called the
notional SEN budget. This is not a ring-fenced amount, and it is for the
school to provide high quality appropriate support from the whole of its
budget.

it is for schools, as part of their normal budget planning, 1o determine
their approach to using their resources to support the progress of pupils
with SEN. The SENCO, head teacher and governing body or proprietor
should establish a clear picture of the resources that are available to the
school. They should consider their strategic approach to meeting SEN
in the context of the total resources available, including any resources
targeted at particular groups, such as the pupit premium.

Schools are not expected to meet the full costs of more expensive
special educational provision from their core funding. They are expected
to provide additional support which costs up to a nationally prescribed
thrashold per pugit per year. The responsible local authority, usually the
authority where the child or young person lives, should provide additional
top-up funding where the cost of the special educaticnal provision
required to meet the needs of an individual pupil exceeds the nationally
prescribed threshold.

For pupils with EHC Plang, the legal respansibility for arranging the
specified special educational provisions rests with the local authority. In
practice this means that unfess the schoct is willing and able to fund the
provision the local authority must do so from its own rescurces.

iply Coll 0800 028 1943

ik 1 i specialist-advisor 1oaly

W Follow us on Twitter @irwinmitchell

st e i

'“i = @=nd



Personal Legal Services

Public Law

SEN Support - Further
Education

The Children and Families Act extends a requirement to provide support for young people whose needs are not
so significant as to require an EHC Plan to providers of further education.

This factshest sets out the particular requirements and considerations for
SEN support in further education under paragraphs 7.13 to 7.34 of the
SEND Code of Practice.

Key Principles and Duties

Where a student has a learning difficulty or disability that calls for special
educational provision, all institutions within the further education sector
must use their best endeavours to put appropriate support in place to
ensure those needs are met,

Young people should be supported to participate in discussions about
their aspirations, their needs, and the support that they think will help
them best. Support should be aimed at promoting student independence
and enabling the young person to make good progress towards
employment and/or higher education, independant living, good health
and participating in the community.

Assessing what support is needed

Where a student is identified as having SEN and needing SEN support,
colleges should bring together all the relevant information from the
schoal, frem the student, from those working with the student and
from any screening test or assessment the college has carried out. This
information should be discussed with the student. The student should be
offered support at this mesting and might be accompanied by a parent,
advocate or other supporter. This discussion may identify the need for a
more specialist assessment from within the college or beyond.

Where the college decides a student needs SEN support, the college
should discuss with the student their ambitions, the nature of the support
to be put in place, the expected impact on progress and a date for
reviewing the support. Plans should be developed with the student.
The support and intervention provided should be selected to meet
the student's aspirations, and should be based on reliable evidence of
effectiveness and provided by practitioners with the relevant skills and
knowledge.

Special educational support might include, for exampile:

assistive technology

personal care (or access to i)

specialist tuition

note-takers

interpreters

one-to-one and small group learning support

habilitation /independent living training

accessible information such as symbol based materials

* access to therapies (for example, speech and language therapy)

Putting in place and reviewing support

Colleges should ensure that the agreed support is put in place, and
that appropriately qualified staff provide the support needed. The collage
should, in discussion with the student, assess the impact and success
of the intervention.

The effectiveness of the support and its impact on the student's progress
should be reviewad regularly, which may lead to changes in the type and
level of their support. The college and the student together should plan
any changss in support.
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Colleges should revisit this cycle of action, refining and revising their
decisions about support as they gain a richer understanding of the student,
and what is most effective in helping them secure good cutcomes,

Funding for SEN support

All school and academy sixth forms, sixth form colleges, further education
colleges and 16-19 academies are provided with rescurces to support
students with additional needs, including young people with SEN and
disabilities.

These institutions receive an allocation based on a national funding formula
for their core provision. They alsc have additional funding for students
with additional needs, including those with SEN. This funding is not ring-
fenced and is included n their main aliocation in a *single ling" budget. Like
mainstream schools, colleges are expected to provide appropriate, high
quality SEN support using all available resources.

it is for colleges, as part of their normal budgest planning, to determine their
approach to using their resources to support the progress of young people
with SEN. The principal or a senior leader should establish a clear picture
of the resources available to the collage and consider their strategic
approach to meeting SEN in the context of the total resources available,

This will enable colleges to provide a clear description of the types of
special educational provision they normally provide. This will help parents
and others understand what they can normally expect the college to
provide for young people with SEN.

Colleges are not expected to meet the full costs of more expensive
support from their core and additional funding in their main allecation.
They are expected to provide additional support which costs up to a
nationally prescribed threshold per student per year. The responsible
local authority, usually the authority where the young person lives,
should provide additional top-up funding where the cost of the special
educational provision required to meet the needs of an individual young
person exceads the nationally prescribed threshold. This should reflect the
cost of providing the additional support that is in excess of the nationally
prescribed threshold. There is no reguirernent for an EHC plan for a young
person for whom a college receives additional top-up funding except in
the case of a young person who is over 19. But where the local authority
considers it is necessary for special educational provision to be made
through an EHC plan it should carry out an EHC needs assessment. Local
authorities should be transparent about how they will make decisions
about high needs funding and educaticn placernents. They should share
the principles and criteria which underpin those decisions with schools
and colleges and with parents and young people.
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It should be noted that colleges are funded by the Education Funding
Agency {EFA) for all 16-18 year olds and for those aged 19-25 who have
EHC plans, with support from the home local authority for students with
high needs. Colleges cannot charge tuition fees for these students.

Colleges are funded by the Skills Funding Agency (SFA) for all students
aged 19 and over who do not have an EHC plan {including those who
declare a learning difficutty or disability). Colleges are able to charge fees
for these students. However, students who meat residency and sligibility
criteria will have access to Government funding.
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